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UNCTAD data on IIAs and ISDS 



Countries continue concluding IIAs, albeit at a lower 
pace and accompanied by an increasing number of 
terminations 
Trends in IIAs signed, 1980 - 2018

Source: ©UNCTAD, WIR18, IIA 

Navigator.

Note: for 2018, data is preliminary  



Investors continue using ISDS 



UNCTAD’s work on sustainable 
development-oriented IIA reform 



UNCTAD’s Reform Package for the Int. Investment 
Regime, 
Launched at the 2018 World Investment Forum 

• Phase 1
• More than 100 policy options for treaty clauses 

addressing the five priority areas for sustainable 
development-oriented treaty making

• Phase 2
• 10 reform mechanisms that countries can use to 

modernize existing old-generation treaties

• Phase 3 
• Policy guidance for 3 prongs of action towards 

ensuring overall investment policy coherence for 
sustainable development



Phase 1
UNCTAD’s Road Map for IIA Reform (2015) 

Source: © UNCTAD, WIR16.



IIA reform is happening (Phase 1) 
Reform-oriented provisions in IIAs concluded in 2000 compared to 

2017

Source: ©UNCTAD, WIR18.



Phase 2
UNCTAD’s 10 Options for modernizing the existing stock of 
old-generation IIAs (2017)

Source: © UNCTAD, WIR18.



The IIA regime is facing an increasing number of 

terminations  

Source: ©UNCTAD, WIR18.

• 2017 

– 55 effective terminations (53 

unilateral, 2 by consent)

– India 50  

• 2018 

– 24 effective terminations (20 

unilateral, 4 replaced by new 

treaty)

– Ecuador 12

– India 5



Phase 1
UNCTAD’s Road Map for IIA Reform (2015) 

Source: © UNCTAD, WIR16.



UNCTAD Global Action Menu on IF: 
Where does it come from?



UNCTAD’s Global Action Menu for Investment 

Facilitation (2016)
Is based on extensive experience and policy analysis; incorporates 

multi-stakeholder feedback

For long, UNCTAD World Investment Reports (WIRs) have raised the 

importance of IF:• June 2012 & July 2015 – UNCTAD Investment Policy Framework for Sustainable 

Development 

• June 2015 – UNCTAD Roadmap for IIA Reform 

• January 2016 – pre-launch of Global Action Menu for multi-stakeholder 

consultations 

• June 2016 – UNCTAD Global Action Menu officially launched globally as part of 

the 2016 WIR

• July 2016 – UNCTAD Global Action Menu central part of UNCTAD 14 and the 5th

World Investment Forum (WIF) in Nairobi, Kenya 

• September 2016 – UNCTAD publishes an updated Action Menu, incorporating 

the WIF feedback 

• December 2016 – UNCTAD publishes a review of national and international 

policy practices in IF 

• December 2016 – UNCTAD Global Action Menu endorsed by 63rd Session of 

Trade and Development Board, Geneva 



Source: ©UNCTAD, Policy Framework 

2015

UNCTAD’s Global Action Menu for Investment 

Facilitation (2016) 
Is based on UNCTAD’s prior work on investment policies

Source: © UNCTAD, WIR16

Inv. Policy Framework for Sust. Dev                Roadmap for IIA 
Reform 



UNCTAD’s Global Action Menu for Investment 

Facilitation (2016) 
Takes a holistic approach 

• Key characteristics: content  

• is in line with sustainable development 
objectives

• sets out 10 action lines covering a wide 
range of policy areas

• offers flexibility: countries can adapt and 
adopt it for their national and 
international policy needs

• Key characteristics: process

• is based on extensive experience and 
policy analyis 

• incorporates multi-stakeholder feedback 

• is implemented through technical
assistance and advisory services

• is solidly rooted in international 
mandates 



• Reiterates UNCTAD's role as the UN focal point for the integrated treatment of 

investment and sustainable development

• Requests UNCTAD to continue its programme of meetings and consultations 

with Member States on investment agreements

UNCTAD’s Global Action Menu for Investment 

Facilitation (2016)
Is solidly rooted in intergovernmental mandates
UN Financing for Development (FfD) Conference, Addis Ababa Action Agenda, July 2015 

• Endorses UNCTAD's Global Action Menu

• Concurs on timeliness, importance and quality of the Global Action Menu

• Supports its further dissemination through the three pillars of UNCTAD

• Reaffirms the role of UNCTAD in taking the lead in policy development and in 

facilitating consensus on key elements of international investment policies

UNCTAD 14 Conference, UNCTAD Maafikiano, July 2016 

• Mandates UNCTAD to develop and promote a new generation of investment 

promotion and facilitation strategies, institutions and best-practice policies to 

align investment with inclusive and sustainable development objectives

UNCTAD 63 Session of the Trade and Development Board, Report, December 2016 



UNCTAD’s GLOBAL ACTION MENU on IF:

How does it work? 



UNCTAD’s Global Action Menu for Investment 

Facilitation (2016) 
Takes a holistic approach 

• Key characteristics: content  

– is in line with sustainable development 

objectives

– sets out 10 action lines covering a wide 

range of policy areas

– offers flexibility: countries can adapt 

and adopt it for their national and 

international policy needs

• Key characteristics: process

– is based on extensive experience and 

policy analyis 

– incorporates multi-stakeholder 

feedback 

– is implemented through technical

assistance and advisory services

– is solidly rooted in international 

mandates 



UNCTAD’s Global Action Menu for Investment Facilitation 
(2016) 
Offers flexibility to adapt and adopt for countries’ policy needs 

Source: ©UNCTAD, 

WIRAvailable on UNCTAD’s Investment Policy Hub: http://investmentpolicyhub.unctad.org/



Investment Facilitation and other areas of inv. policy 
making
Issues of delimitation and grey zones 

Source: ©UNCTAD 



UNCTAD’s GLOBAL ACTION MENU on 
IF:

Practical implementation



UNCTAD’s Global Action Menu for Investment 

Facilitation (2016)
Is implemented through technical assistance and advisory 

services

• UNCTAD Investment Facilitation 
Compact  (iGuides, eRegulations, 
eRegistrations)

• Peer-group learning GER.co (the Global 
Enterprise Registration Portal)

• UNCTAD’s Investment Policy Reviews 
(IPRs) 

• UNCTAD’s cooperation with Investment 
Promoton Agencies 

• UNCTAD’s work on International 
Investment Agreements (IIAs) 



UNCTAD’s GLOBAL ACTION MENU on 
IF:

Policy implementation



UNCTAD Global Action Menu as part of IIA reform
Reform-oriented provisions in IIAs concluded in 2000 compared to 

2017

Source: ©UNCTAD, WIR18.



UNCTAD Global Action Menu - Facilitation Action Lines 

present in
IIAs concluded in 2017-2018 Action Line 1 Promote accessibility and transparency 

in the formulation of investment policies and 

regulations and procedures relevant to investors. 

Action Line 2 Enhance predictability and consistency 

in the application of investment policies.

Action Line 3 Improve the efficiency of investment 

administrative procedures.

Action Line 4 Build constructive stakeholder 

relationships in investment policy practice.

Action Line 5 Designate a lead agency, focal point or 

investment facilitator.

Action Line 6 Establish monitoring and review 

mechanisms for investment facilitation.

Action Line 7 Enhance international cooperation on 

investment facilitation.

Action Line 8 Strengthen investment facilitation efforts 

in developing-country partners, through support and 

technical assistance.

Action Line 9 Enhance investment policy and 

proactive investment attraction in developing-country 

partners, through capacity-building.

Action Line 10 Complement investment facilitation by 

enhancing international cooperation for investment 

promotion for development, including through 

provisions in IIAs.

Action Menu for Investment Facilitation 

Note: For TIPs, mapping based on full text, where available, and investment chapters only, where not 



UNCTAD Global Action Menu and the global IIA regime 
BITs clauses on transparency

13

Source: UNCTAD IIA Mapping Project.

Note: Slide Presented in April 2018. Based on approximately 2,500 BITs signed between 1968 and 2018. The bars on “transparency” also inlcude

“a priori” transparency. 
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Name Status
Number of BITs 

mapped

Number of BITs 

containing a 

transparency 

provision

Share of BITs 

containing a 

transparency 

provision

United States of 

America
Developed 47 42 89%

Canada Developed 42 35 83%

Australia Developed 22 18 82%

Japan Developed 29 20 69%

Kuwait Developing 43 24 56%

Austria Developed 56 28 50%

Finland Developed 77 38 49%

United Arab Emirates Developing 48 21 44%

Azerbaijan Transition 29 12 41%

Dominican Republic Developing 13 5 38%

NOTE: Countries for which UNCTAD had only mapped 10 BITs or less are excluded from this study. Transparency clauses 

included here are those that require States to publish laws or regulations, including those with “a priori” requirement.

Countries with transparency elements in their BITs

Top 10 countries with the highest shares of BITs containing a transparency provision, 

1968−2018

UNCTAD Global Action Menu and the global IIA regime 
BITs clauses on transparency



Countries with the highest shares of BITs containing transparency clauses are 
mostly developed countries 

Some developed countries have a small number of BITs containing transparency 
clauses. For example: 

Key findings on countries with transparency elements in their 
BITs

UNCTAD Global Action Menu and the global IIA regime 
BITs clauses on transparency

• United Kingdom (1 out of 102 mapped BITs has a transparency 

provision)

• Netherlands (0 out of 102)

• Spain (2 out of 75)

• Switzerland (7 out of 109)



Sharing information: BITs clauses on transparency directed at 
investors

13

Source: UNCTAD IIA Mapping Project.

Note: Based on approximately 2,500 BITs signed between 1968 and 2018.  
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Share of BITs containing a provision on transparency 
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IIAs do not have “predictability” clauses per se but generally aim to provide 
predictability for investors and States

Sometimes, this is reflected in the preamble, which sets out the treaty’s overall 
purpose 

Investment facilitation elements in IIAs: “Predictability”

UNCTAD Global Action Menu and the global IIA regime 
BITs clauses related to “predictability” 

• At least 6 BITs reference “predictability” in their preamble

• TIPs also make reference to “predictability” (more frequently than BITs). For 

example:  • Japan-Mongolia EPA (2015)

• China-Iceland FTA (2013)

• Panama-Chile FTA (2006) refer to “predictability” in the 

preamble 



In addition, key BITs clauses aim to ensure predictability and consistency in the 
promotion and protection of investment

This raises the question of how to best disentangle investment facilitation- related 
“predictability” from “predictability” as part of “protection”

Some tribunals have found that the fair and equitable treatment (FET) standard 
encompasses transparency and predictability (in a broad sense): 

Other tribunals have disagreed with the above:

Investment facilitation elements in IIAs: “Predictability”

UNCTAD Global Action Menu and the global IIA regime 
BITs clauses related to “predictability” 

• National treatment, most-favoured nation treatment 

• Fair and equitable treatment clauses, clauses on direct and indirect expropriation, 

free transfer of funds clauses, clauses prohibiting unreasonable, arbitrary or 

discriminatory measures 

• Metalclad v. Mexico (2000)

• Tecmed v. Mexico II (2004)

• Plama v. Bulgaria (2008)

• Cargill v. Mexico (2009)



UNCTAD’s GLOBAL ACTION MENU on 
IF: 

The way forward 



Investment facilitation as part of IIA reform (Phase 2) 

UNCTAD’s High-level Annual IIA 

Conference,  24 October 2018

More than 300 experts, including high-level 

IIA negotiators, representatives from 

intergovernmental organizations, civil society, 

academia and the private sector convened in 

Geneva, Palais des Nations.

Source: ©UNCTAD, WIR18.



The way forward: IIA reform should be  

UNCTAD policy tools are

• Applied across 

UNCTAD’s three pillars 

of activities 

Holistic: looking at IIAs in their entirety 

Inclusive: ensuring an inclusive and transparent process 

• Addressing the "development challenge" (rule-takers) and involving other stakeholders

• IIA reform should be comprehensive: procedural aspects, but also substantive standards of 
protection

• Reform should extend not only to future, but also to existing treaties, and beyond IIAs

Sustainable: not losing sight of the bigger picture

UNCTAD policy tools include:

• Shaping the process so that it effectively pursues the overarching objective of sustainable 
development

• Policy Framework on SD 
• Reform Package on SD Reform 
• Global Action Menu on IF



THANK 

YOU!



What is Investment Facilitation (IF)?
Making it easier to invest and do business

Definition:

Examples: 

Investment Facilitation has:

UNCTAD’s Global Action Menu for Investment Facilitation was:

A set of policies and actions aimed at making it easier for investors to establish and expand their 

investments, as well as to conduct their day-to-day business in host countries; focuses on alleviating 

ground-level obstacles for investment 

• transparent and predictable rules

• efficient administrative procedures

• dispute prevention

• effective stakeholder relations

• investor services (helping to deal with 

rules/procedures)

• for long been an integral part of UNCTAD’s work on investment for sustainable 

development 

• been addressed in all “three pillars” of UNCTAD’s activities

• launched globally as part of the 2016 World Investment Report (WIR), June 2016

• discussed in UNCTAD 14 and the 6th World Investment Forum (WIF), July 2016 

• endorsed in 63rd Session of UNCTAD’s Governing Body, December 2016 



Facilitation Action Lines present in
IIAs concluded in 2015

Action Line 1 Promote accessibility and transparency in 

the formulation of investment policies and regulations and 

procedures relevant to investors.

Action Line 2 Enhance predictability and consistency in 

the application of investment policies.

Action Line 3 Improve the efficiency of investment 

administrative procedures.

Action Line 4 Build constructive stakeholder relationships 

in investment policy practice.

Action Line 5 Designate a lead agency, focal point or 

investment facilitator.

Action Line 6 Establish monitoring and review 

mechanisms for investment facilitation.

Action Line 7 Enhance international cooperation on 

investment facilitation.

Action Line 8 Strengthen investment facilitation efforts in 

developing-country partners, through support and technical 

assistance.

Action Line 9 Enhance investment policy and proactive 

investment attraction in developing-country partners, 

through capacity-building.

Action Line 10 Complement investment facilitation by 

enhancing international cooperation for investment 

promotion for development, including through provisions in 

IIAs.

Action Menu for Investment Facilitation 

Note: For TIPs, mapping based on full text, where available, and investment chapters only, where not 



Facilitation Action Lines present in
IIAs concluded in 2016

Action Line 1 Promote accessibility and transparency in the 

formulation of investment policies and regulations and 

procedures relevant to investors.

Action Line 2 Enhance predictability and consistency in the 

application of investment policies.

Action Line 3 Improve the efficiency of investment 

administrative procedures.

Action Line 4 Build constructive stakeholder relationships 

in investment policy practice.

Action Line 5 Designate a lead agency, focal point or 

investment facilitator.

Action Line 6 Establish monitoring and review mechanisms 

for investment facilitation.

Action Line 7 Enhance international cooperation on 

investment facilitation.

Action Line 8 Strengthen investment facilitation efforts in 

developing-country partners, through support and technical 

assistance.

Action Line 9 Enhance investment policy and proactive 

investment attraction in developing-country partners, 

through capacity-building.

Action Line 10 Complement investment facilitation by 

enhancing international cooperation for investment 

promotion for development, including through provisions in 

IIAs.

Action Menu for Investment Facilitation 

Note: For TIPs, mapping based on full text, where available, and investment chapters only, where not 



Facilitation Action Lines present in
IIAs concluded in 2016

Action Line 1 Promote accessibility and transparency in the 

formulation of investment policies and regulations and 

procedures relevant to investors.

Action Line 2 Enhance predictability and consistency in the 

application of investment policies.

Action Line 3 Improve the efficiency of investment 

administrative procedures.

Action Line 4 Build constructive stakeholder relationships 

in investment policy practice.

Action Line 5 Designate a lead agency, focal point or 

investment facilitator.

Action Line 6 Establish monitoring and review mechanisms 

for investment facilitation.

Action Line 7 Enhance international cooperation on 

investment facilitation.

Action Line 8 Strengthen investment facilitation efforts in 

developing-country partners, through support and technical 

assistance.

Action Line 9 Enhance investment policy and proactive 

investment attraction in developing-country partners, 

through capacity-building.

Action Line 10 Complement investment facilitation by 

enhancing international cooperation for investment 

promotion for development, including through provisions in 

IIAs.

Action Menu for Investment Facilitation 

Note: For TIPs, mapping based on full text, where available, and investment chapters only, where not 


